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Annomauus. ABTOp paccMaTpUBaeT 0COOCHHOCTH MPUMEHEHMST TaKOM TTpaBOBOM KaTeropruu, Kak KieBeTa.
O06s13aTeIbHBIM 3JIEMEHTOM KJIEBETHI SIBJISIETCSI pACIIpOCTPaHEeHWE 3aBEOMO JIOXKHBIX, MTO30PSIIUX APYroe
JINIIO CBEJACHMIT 0 KOHKPETHBIX (pakTax. B meiicTByroIeM 3aKOHOIATEIBCTBE KJIEBETa pacCMaTpUBAETCs Kak
YTOJIOBHOE JIesTHHE. YTOJIOBHAsT OTBETCTBEHHOCTh MCKITIOYAETCSI, €CITN JIUIIO, J0OPOCOBECTHO 3a0IyKaasiCh,
pacrpocTpaHsieT TTopoJallne CBeIeHMs, KOTOPbIe HE COOTBETCTBYIOT IeMCTBUTEIbHOCTU. KieBeTta 60JbIe
HOCHUT CyOBEKTUBHOE OLIEHOUHOE CYXIeHUE U OJIMKe K BOITPOCY O 3alllMTe YECTH, TOCTOMHCTBA. B cBolO ove-
peib, UICTUHHOCTD OLICHOYHOTO CYXKICHMUS TOKa3aTh HeJib3sl. B MeXayHapomHOI ITpaKTUKE paccMaTpUBaeTCs
BOITPOC O AeKPUMWHAIU3AINU KJIEBETHI.
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Abstract. The author considers features of application of such legal category as defamation. The defamation is
considered as criminal act in the current legislation. Actually, in practice it is very heavy to identify the given
category as it is factual from value judgments. In turn, it is impossible to prove the validity of value judgment.
In the international practice the question is considered about decriminalization of defamation. An obligatory
element of defamation is distribution of obviously false data dishonouring another person about concrete facts.
In the current legislation the defamation is considered as criminal act. The criminal responsibility is excluded,
if the person, honesty being mistaken, extends a damaging evidence which do not represent the facts. The
defamation category in a criminal plane is insufficiently reasonable. As, it carries subjective value judgment
more and is closer to a question on protection of honour, dignity. In turn, it is impossible to prove the validity of
value judgment. In the international practice the question is considered about decriminalization of defamation.
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[To cnoBam ¢paHIly3cKOro yuyeHOro B 00jacTu IipaBa
XKan-Kpucroda Cen-Ilonst, «JindHble MpaBa MpeaCcTaBISIOT
c0001i COBOKYITHOCTb IOPUAMYECKUX ITPEPOTATUB, KACAIOIITUXCS
HEUMYIIECTBEHHBIX NHTEPECOB (MHIUBUAYATbHOCTD, YacTHAS
KW3Hb, YECTh) U YeJIOBEYECKOTO TeJla UM CPEICTB UX peasu-
3auuu (Tiepernucka, XWinie, n3oopaxeHne), KOTOPbIe Ocy-
LIECTBIISTIOTCS cyObeKTaMu npaBa ((PU3MUecCKUMU WU I0PUAN-
YECKMMMU JIMLIAMU) U TIOJUIeXXaT MPaBOBOI 3aIlINTe B MOPSIIKE
rpaXKIaHCKOTO CyIONPOM3BOACTBA (MTpeKpalleHne HapyleHus,
KOMIIeHcAIus yiiepoa) v yroJOBHOTO CyIOTPOU3BOACTBAY .

Ha cTpike rpaxnaHckoro mpasa (Juiia, JOTOBOPBI, UMY-
LIIECTBO), YTOJOBHOTO TIpaBa U MpaBa B 00JIaCTH 3alIUThI NIPaB
YeJioBeKa, a TakXke TPakIaHCKOTO MPOLIECCyaIbHOTO U YTOJIOB-
HO-TIPOIIeCCyaTbHOTO MpaBa BOMPOC OTHOCUTEbHO JTUYHBIX
MpaB IMOTHUMAJICSI B MHOTOYMCIEHHBIX PeIIeHUSIX HAIMOHAb-
HBIX Y €BPOIIEMCKUX CYIOB, ITOCPEICTBOM KOTOPBIX CYIbI CTPE-
MIWINCH OOGECIIeYNTh paBHOBECHE MEXIY 3alIUTON JIMIHOCTHU
U IPYTUX LIEHHOCTe !, HarpuMep CBOOOBI BEIpaKeHUST MHEHMS
uiy TpeGOBaHUIT TOKA3aHHOCTU BUHBI (B YACTHOCTU, B OTHO-
LIEHWU KJIEBETHI).

Kak ormeuaet Koncturyunonnsiiit Cyn P® B cBoem Ormipe-
,L[C.HCHI/II/IZ, cr. 128! YK PO (KJeBeTa), yCTaHaBAMUBAs B LIENSIX
YTOJIOBHO-TIPABOBOI OXpaHbl YECTU U JOCTOMHCTBA IUYHOCTU
YTOJIOBHYIO OTBETCTBEHHOCTD 32 KJIEBETY, HE PeIJIAMEHTUPYET
YTOJIOBHO-TIPOIIECCYaIbHbIE OTHOIIEHUSI.

B npyrom cBoem pemienun Koncturyuuonssiit Cyn PO}
NIEJIMKATHO MOIXOAUT K BOIIPOCY MPUHSATUS CyNeOHBIX PeIIeHUI
MPUMEHUTEBHO K TaKOI YrOJOBHOM KaTeropuu, Kak KJieBeTa.
OH OTMeYaeT, YTO MPUHATHE HE3aKOHHBIX PELIEHUU cynamu
CBSI3aHO C CYObEKTUBHOI OLIEHKOI 10Ka3aTelbCTB, KOTOPbIE,
B CBOIO OY€pElb, MOTYT SIBJISTHCS CAeACTBUEM (Dabcudukannum
WA OLUMOKY APYTUX JIUL (3KCIIEPTOB, CBUIETENE U T.11.). Tem
cambiM Konctutyrmmonnstit Cyn PO dakTudecku hopmymupy-
€T, YTO UCTUHHOCTD OLIEHOYHOTO CYKIEeHUsI IPUMEHUTETLHO
K KaTeropuu KJIeBEeTHI J0KA3aTh HEIb34I.

Comnacho ct. 128! YK PO YCTaHOBJIEHA OTBETCTBEHHOCTD 3a
KJIEBETY, T.€. PACIIPOCTPAHEHUE 3aBEIOMO JIOXKHBIX CBEICHUIA,
MOPOYAIKX YeCTh U JOCTOMHCTBO IPYTOro JIMIA UK IMOAPbIBa-
folux ero pemnyramuto. Kiepera mpencrapisieT co6oit pacnpo-
CTpaHEeHMEe 3aBEIOMO JIOKHBIX CBEICHUIA, OPOYAIIUX YECTh
U TOCTOMHCTBO JUYHOCTU, B YACTHOCTH TPEANoaraeT yCTHOe
BBICKa3bIBaHUE WJIM MHOE OOHAPOIOBaHUE CBEICHUIA. 3aBeno-
Masl JIOXKHOCTb CBEICHUI 03HAYaeT, YTO BUHOBHBII 3HAeT 00 1X
SIBHOM HECOOTBETCTBMU ACHCTBUTEIbHOCTU. Takue CBeNeHUS
TIOJIKHBI 00s13aTeIbHO collepkaTh MHMOPMAIIUIO 00 OmpeiesieH-
HBIX BBIIYMaHHBIX MOCTYNKaX WK (hakTaxX, MOpoYallnX 4YeCTh
W JOCTOMHCTBO JIMYHOCTH, T.€. TIPEACTABIITL COOOI M3MBIIII-
JIEHUS O SIKOOBI COBEPIICHHBIX MOTEPIEBIINM KOHKPETHBIX
IETHUSX I COOBITUSIX U3 €TO XXU3HM, KOTOPhIEe 0OIIECTBOM

! Droits de la personnalite // Jean-Christophe Saint-Paul (ed.).
LexisNexis, 2013. P. 1410.

2 Cwm.: Omnpenenenue KoncruryumonHoro Cyma P® ot
28.02.2017 r. Ne 455-0 «O06 oTkaze B MPUHSATUM K PACCMOTPEHUIO
KanoObl TpaxnaHuHa JInxaueBa Bragumupa KoHcraHTMHOBUYA
Ha HapyllleHWe ero KOHCTUTYLIMOHHBIX TIPaB YacThiO MEPBOIi CTa-
Tbu 128.1 YronoBHoro konekca Poccuiickoit @exepanun» // CI1C
«KoncynsrantIlmoc».

3 CM.: mocTaHoOBIeHME Koucruryunonnoro Cyma P®D ot
17.10.2011 r. Ne 22-11 «[To geny o mpoBepKe KOHCTUTYLIMOHHOCTHU
yacTeil nepBoii U BTOpoit ctaTbu 133 YrojoBHO-MpoleccyalbHO-
ro kozaekca Poccuiickoit Menepaiiu B CBSI3U C XKalo0aMu rpax-
naH B.A. Tuxomuposoii, U.1. Tuxomuposoit u M. H. Capapi-
ko» // BectHuk KC P®. 2011. Neo 6.

JYUEHKO

BOCIIPMHUMAIOTCS B KAUECTBE MO30PSIINX, 3aCTyKMBAIOIINX
nopuuanus. [Tox pacrpocTpaHeHUEeM CBENEHW, TOPOYAIINX
YECTh M TOCTOMHCTBO TpakIaH U/ IEJOBYIO PEIyTaLMIO Tpax-
JIaH U IOPUINYECKUX JIU1I, CeyeT MOHUMATh OMyOJIMKOBaHUE
TaKUX CBEICHUI B MevYaTH, TPAHCISIINIO 110 Paanuo U TeIeBU-
NIEHUIO, TEeMOHCTpPAIMI0 B KWUHOXPOHUKAJIbHBIX MPpOrpaMmMax
WU APYTUX CpelCcTBaX MacCoBOM MHMOpMauuu, pacrpocTpa-
HeHUe B ceTu MHTepHET, a TakKe C UCITOJb30BaHUEM MHBIX
CPEICTB TEJIEKOMMYHUKAIIMOHHOM CBSI3U, U3JIOXKEHUE B CITY-
JKEOHBIX XapaKTepUCTUKAX, MyOJUUHBIX BBICTYIUICHUSIX, 3as1B-
JICHUSIX, aIpECOBAHHBIX TOJDKHOCTHBIM JIMIIAM, VUTH COOOIIEHME
B TOM WJIM MHOM, B TOM YHCJIe YCTHOM, (hopMe XOTSI ObI OTHO-
My Jquiy. PacipocTpaHsieMble MpU KJIeBeTe CBENSHUS TOXKHbI
B JIeTaJIsIX JIMOO B OOIIMX YepTaxX XapaKTepru30BaTh KaKoii-J11ubo
KOHKpPETHBIH dakT. [Ipr 5TOM OHU MOTYT MPSIMO YKa3bIBaTh Ha
COOBITHE WJIN coaepXaTh KOCBEHHYI0 MH(OpMAaLKUIO O HeM. 3a-
SIBJICHUSI K€ OOIIIeTO XapakTepa, He coIepxKalllie YyKa3aHus Ha
OITpeIeICHHBIM JIOXKHBIN (haKT, He 00pa3yIOT COCTaBa KIICBETHI.

OObeKTUBHASI CTOPOHA TAHHOTO COCTaBa MPECTYIUICHUS,
MMOBTOPUMCS, COCTOUT U3 COBOKYMMHOCTU PacpOCTpaHEHUS
CBEIEHUIA, JIOXKHBIX TI0 COIEPXKAHUIO, [IOPOYALIUX YECTh U J0-
CTOMHCTBO IPYIoro JIMIA WIK MOAPBIBAIOLINX €r0 PeIyTalluIo.
CyOBbeKTUBHOM CTOPOHOI JAHHOTO COCTaBa SBJSIETCSI BUHA
B BUE IIPSIMOTO yMbIcia. [IpUMEHUTENBHO K KJIEBETE 3aBe-
oMasl JIOXKHOCTh pacIpOCTPaHsIEMbIX CBEACHMII O3HAYAET TO,
YTO KJIEBETHMK Ha MOMEHT paclpOCTpaHEHMST TaKUX CBEICHMIA
IIOJKEH OBITh OCBEIOMJICH 00 MX HECOOTBETCTBUU ACUCTBH-
TeJbHOCTU. Hanuume mpssMoro ymeicia O3HA4aeT, YTO JIULIO
0CO3HaeT OOIIEeCTBEHHYIO ONTACHOCTh PACIIPOCTPAHSIEMBIX UM
CBEIICHUI1, OCO3HAET, YTO OHU SIBIISIIOTCS 3aBEIOMO JIOXKHBIMU
U ITOPOYAIIMMU Y€CTh U TOCTOMHCTBO APYroro JIMLa, U XKeJIaeT
JeificTBOBaTh UMEHHO Tak. [1pu KjieBeTe cOO0IAI0TCS CBEACHMS
0 SIKOOBI ICHCTBUTEIBHBIX (paKTaX, KACAIOIIMXCS IMOTepIIeBIIe-
ro, OyaTo OBl MMEBILKMX MECTO B IIPOLIJIOM MJIM CYLIECTBYIOLINX
B HacTosIIIIee BpeMsl. DTU CBEACHUSI TOJIKHBI COIEPKATh OIUca-
HME KOHKPETHBIX (haKTOB, a He OOIIYIO OLIEHKY JIMYHBIX Ka4eCTB
WA TIOBEICHUS TTOTepIIeBIIero. MOTHUBBI, TTOOYAMBIINE BUHO-
BHOTO PaCIIPOCTPAHUTD JIOKHBIE CBEIEHMS, IIOPOYAIIIKE ITOTEP-
TMEeBIIEro, He MUMEIOT 3HAYEeHMS JUTs KBaTU(bUKALMK TESTHUST KaK
npecTyHoro. JInio, 106pocoBecTHO 3a0IyKaaBIIeecs B JTOXK-
HOM XapaKTepe pacipOoCTPaHSIEMbIX UM CBEIEHUI, OTBETCTBEH-
HOCTH 3a KJIEBETY He HeceT .

[To cMmbICTy CT. 128" VK PD 06s13aTe/IbHbIM 31EMEHTOM
KJIEBETHI SIBJISIETCSI PACIIPOCTPAHEHME 3aBEIOMO JIOKHBIX, TO-
30pSIIMX IPYTOe JIMLIO CBENeHUI O KOHKPETHBIX (haKTax, Kaca-
IOIIUXCS TIOTEPTIEBINETO; JaHHbBIE CBENEHUS JOJDKHBI KaCaThCsT
(aKTOB, HO He MPEICTABIATb COBOM OLEHOYHBIX CYKICHMIL .

Ecau rpaxxnaHuH yBepeH B TOM, UTO CBEICHUS, KOTOPBIE OH
pacIIpOCTPaHsIET, COOEPKAT IIPaBIUBbIC JaHHbIE, OH HE MOXET
HECTU YTOJIOBHYIO OTBETCTBEHHOCTb I10 CT. 128! VK POD.

Kpome Toro, B COOTBETCTBUHU C YTOJOBHO-TTPOLIECCYaTbHBIM
3aKOHOIATEIbCTBOM JIMIIO, KOTOPOE OOBUHSIETCS 3a KJIEBETY 110
YroJIOBHOMY JieJTy, He 00s13aHO MPeICTaBIIsITh KAKMX-TU00 J0Ka-
3aTeIbCTB CBOE HEBUHOBHOCTU. O0OSI3aHHOCTD TpeACTaBIeHUS
Cylly I0Ka3aTeIbCTB TOTO, YTO OHO YMBIIIUIEHHO PaCIpOCTpaHu-
JIO JIOXKHBIE U TTOpoYallyie YeCTh U JOCTOMHCTBO CBEACHMS TIPU

4 Cm.: MocranoBneHe MOCKOBCKOTO FOPOACKOTO CyIa OT
13.03.2017 1. Ne 4y-0814/2017 // CI1C «Koncynbrantllitoc»; I1o-
craHoBieHne KpacHomapckoro kpaeBoro cyna oT 16 mexabpst
2014 1. 6/1 // Tam xe.

> Cm.: KaccaunoHHoe omnpeneneHue JIMMEeIKoro o61acTHOro
cyna ot 02.07.2013 . mo geny Ne 22—917—-2013 // Tam xe.
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KJIEBETA — KATETOPU A OLLEHOYHBIX CYXAEHUN

M3JI0OXKEHHBIX ITOTCPICBIINM 06CTOHT€J’IBCTB3X, BO3JIOKE€HA Ha
MOTEPINEBLICIO KaK YaCTHOTO OOBUHUTEIS .

ITo cMmbIcy CT. 128! VK PO HEeo0X0AMMO, YTOObI pacnpo-
CTpaHseMbIe ITOPOYaIe CBEIEHNS IBISUIUCH /IS HETO 3aBEI0-
MO JIOXKHBIMU. BhICKa3bpiBaeMble OLIEHOUYHBIE CYKICHMST, MHE-
HMS1, YOEXKIEHUSI, KOTOPbBIE SIBJISIIOTCS BhIpasKeHUEM CYObEeKTUB-
HOTO MHEHMS M B3IJISIIOB JIMLIA O ITOTEPIIEBIIEM, He 00pasyioT
cocTaBa KieBeTbl. Eciii rpaxkniaHuH YBepeH B TOM, YTO CBeze-
HMSI, KOTOPBIE OH PACIIPOCTPAHSIET, COAEPKAT ITPABAMBLIE TaH-
HbIE, XOTSI Ha CaMOM JIeJiec OHU JIOXHBIE, OH HE MOXKET HECTH
YIOJIOBHYIO OTBETCTBEHHOCTD I10 JaHHOI cTaThe. PaBHBIM 00pa-
30M YIOJIOBHAs OTBETCTBEHHOCTD UCKITIOYAETCSI, €CJTU JINIIO, T0-
OGPOCOBECTHO 3a0JIyKIasiCh, pPACIpPOCTPaHsIET IMTOPOYAIIe CBe-
NIEHUsI, KOTOPbIE HE COOTBETCTBYIOT ACHCTBUTEILHOCTH '

BepxoBubiM Cymom P® BHenpsieTcst B CyneOHYIO IIPAKTUKY
TIPUHITUTT «ITOBBIIIICHHON TEPITUMOCTH» MyOJIMIHBIX JIUIL. Tak,
B nnocraHoBieHun [ienyma BepxosHoro Cyna P® ot 24 deB-
panst 2005 1. Ne 3 «O cyne6OHOIT TpaKTUKe I10 JejiaM O 3alluTe
YeCTH U JOCTOMHCTBA Tpaxk/iaH, a TaKXke JeJOBOI penyTaluuu
rpaxnaH U I0PUINYECKUX JIUL»° OTMEYEHO, YTO TOCydapCTBEH-
HbI€ TOJDKHOCTHBIE JIUIIA MOTYT OBITh TTOIBEPTHYTHI KPUTHUKE
B CMMU B OTHOLIIEHUHU TOTO, KAK OHU UCITIOJIHSIOT CBOU O0sI3aH-
HOCTH, ITOCKOJIBKY 3TO HEOOXOOUMO TSI 0OeCTIeYeHUS TITaCHOTO
Y OTBETCTBEHHOTO MUCITOJIHEHUST UMU CBOUX TTOJTHOMOYMIA.

Jpyrumu cioBaMu, OObEKTUBHAsI KDUTUKA HE CTaBUT 1ie-
JIBIO YHU3UTh YECTh WJIM JTOCTOMHCTBO MyOJIMYHOro Juiia. [1pe-
TIEJTBI TOMTyCTUMOI KPUTUKH B OTHOIIEHUM MOJIKHOCTHBIX JIMILL
(mpodeccroHabHBIX TTOJIUTUKOB), UX AEUCTBUI U yOeKIeHU
1IMpe, YeM B OTHOIIEHUH YaCTHBIX JIUII, TTO3TOMY KPUTHKA yKa-
3aHHBIX JIMLI B CPEIACTBAX MAacCOBOM MH(pOpMaIlMU cama Io cede
He 0JIKHA paccMaTpUBAThC KakK MPECTYIUICHUE, a UMEHHO:
kak kieBeTa (cT. 128" YK P®) (1. 9 mocranosnenus [Minenyma
BepxosHoro Cyma P® ot 24 despains 2005 1. Ne 3).

bosiee Toro, obOpaiieHue rpaxaaHuHa B MPaBOOXpaHU-
TeJIbHbIE WJIW UHbIC MMyOJINYHbIE OPTaHbl BJIACTU C 3asiBJICHU-
€M, B KOTOPOM OH MPUBOJUT T€ WJIU UHbIE CBEACHUS, SIBIISIET-
cs peann3ainyeil ero KOHCTUTYIMOHHBIX TIPaB Ha oOpalieHue
B TOCYIapCTBEHHbIE OPTaHbl U HE MOXET pacleHUBATbCS KakK
pacrpocTpaHeHue CBeeHUli, MOPOYaIIUX YeCTh, TOCTOUHCTBO
U [IeJIOBYIO pEeMyTaluio 3TUX JOJLKHOCTHBIX JuUIl (KJIeBeTa),
JaxKe eclii yKa3aHHbIe CBEAEHUS] HE COOTBETCTBYIOT AeiCTBU-
TEJIbHOCTY (KOTIa 3TU CBEICHMSI B XO/Ie UX IIPOBEPKU HE HAIIUTN
MOATBEPKACHUS) .

Heob6xoaguMo oOpaTtuTh BHUMaHUE, YTO, KOrJa MPU BO3-
OyXIeHWHN YrOJOBHOTO Jiejla YaCTHOIO OOBMHEHUS 110 TpU-
3HaKaM TPECTYIUIEHUS, TIPEAYCMOTPEHHOTO CT. 128! VK P®D,
CTaBUTCSI BOMPOC O 3alIUTE YECTH, TOCTOMHCTBA U AEJIOBOM
penyTaiuy pyKOBOIUTEIS KOMITAHUH, CYI 3aKJTI09acT, YTO Ta-
KHe Aea MoajiexkaT pacCMOTPEHMIO B MOPSIAKE IPask1aHCKO-
To CyIOTNPOU3BOJCTBA, TOCKOJIBKY HE OTBEUAIOT TPEOOBAHUSIM
cr. 128' YK P10,

® Cm.: TlocTanoseHMe IIpesunnyma BepxoBHoro cyna Ka-
6apanuHo-bankapckoit Pecnyosuku ot 07.12.2017 r. mo meny
No 44y-42/2017 // Tam xe.

7 Cm.: MocranoBaeHne MOCKOBCKOTO TOPOJICKOTO cyna OT
01.02.2017 1. Ne 4y-0273/2017 // Tam xe.

8 Cwm.: Broterens BC PD. 2005. No 4.

o Cm.: Omnpenenenue BepxoHoro Cyna P® ot 15.03.2005 r. mo
neny Ne 59-BO5—1 // Bromuterens BC P®. 2005. Ne 9.

10 Cm.: Mocranoienne MoCKOBCKOTO TOPOICKOTO Cyla OT
14.12.2015 1. Ne 4y-6461/201 // CI1C «KoncynsrantIlnioc».
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Tem He MeHee IeUCTBYIOIIMM 3aKOHOAATeIbcTBOM Poccuii-
ckoit Denmepaliniu, a TAKXKe MPaBONPUMEHUTETLHOM MTPAaKTUKOI
He BBIpab0TaHO MEeXaHM3Ma UICHTU(MUKALIMY BUHBI, CBSI3aHHOIT
¢ kieBeToit (nuddamanmeii).

O6paTtnMcd K 0COGEHHOCTIM MEXIYHAPOAHOTO Mpa-
Ba JUISL OTpeNesieHns] OCHOBHBIX (hPaKTOPOB KaTeropuu Kiie-
BETLI, a TAKXKE€ BOSMOXHOCTU €€ NPUMEHCHUA B YIOJIOBHOM
3aKOHOAATEIbLCTBE.

B Pexomennmaumu IMapnamenTckoii Accam6ien Coseta EB-
ponbl Ne 1814 (2007) «Ha 1myT; K OTMEHE YroJIOBHO# OTBET-
CTBEHHOCTH 3a z[I/I(b(baMaumo»” OTMeYaeTcsi He0OOXOAUMOCTh
co ctopoHbl Komutera MunuctpoB Cosera EBporbl 3acTaBUTh
BCE TOCyIapCcTBa-uIeHbl ePecCMOTPETh CBOU 3aKOHBI 0 TUdda-
MalMu U B ciydae HeOOXOIUMOCTU TIPUHSITH MOMPaBKU, YTOOBI
MPUBECTU 3aKOHBI B COOTBETCTBUE C MPABONPUMEHUTEIbHOMN
npakTukoii EBporneiickoro Cyna 1o rnmpaBam 4ejioBeKa ¢ 11eJIbio
YCTpaHEHUs KaKOT0-JM00 pUCcKa 3J10YNOTPEOJECHUIN NI HEeO-
OOCHOBAHHOTO MPUBJICYEHUS K YTOJTOBHOI OTBETCTBEHHOCTHU.

B Pexomenpamuu rocynapctBaM-ydacTHukam Noe CM/
Rec(2007)16 «O mepax mo MoBbILIEHUIO LIEHHOCTH MHTEepHe-
Ta KakK OOILECTBEHHOM CITy>KObI» 12 Komurer MunuctpoB Co-
Beta EBpormnbl orMeTus, uto MHTEpHET MOXET, C OIHOM CTO-
POHBI, 3HAYUTEJIBHO PACHIUPUTH BO3MOXHOCTHU IO OCYIIECT-
BJICHUIO OTpPENEIeHHBIX MTPaB YeJIoBeKa M OCHOBHBIX CBOOOII,
a ¢ Apyroil — HeraTUBHO OTPA3UTHCSA HA 3TUX U IPYTUX TAKOTO
pona npaBax. Komurer MMHHCTPOB peKOMEHIOBAJ TOCyIap-
CTBaM-4WICHaM CO3l1aTh ITPaBOBYIO 0a3y, pa3rpaHUYMBAIOIIYIO
pOJIb U c(pepbl OTBETCTBEHHOCTH BCEX KIIFOUEBBIX YYACTHUKOB
B 00JJACTH HOBBIX MH(MOPMAITMOHHBIX 1 KOMMYHHKALIMOHHBIX
TEXHOJIOTUIA.

[Tpu unpenTUdUKaLKM ocobeHHOCTel nuddhamanu B cpen-
ctBax MaccoBoit nHGopmaru Komuretom Munuctpos Cose-
Tl EBpOTIBI peKOMEHIyeTCsT TocynapcTBaM-4wieHaM TIPUHSTD
HOBOE, IIIMPOKOE TIOHSTHE CPEICTB MacCcOBOI MHMOpMAINH,
KOTOPOE BKJIIOYAET B ce0s1 BCEX JIULI, yYACTBYIOLIMX B IPOU3BO/I-
CTBE€ U PACIpPOCTPAHEHUH CPEAU MOTEHLIMAIBHO O0JIBILIOTO KPY-
ra Jivil KOHTEeHTa (Hanmpumep, uHGopMaluu, aHAIMTUYECKUX
MaTepuasoB, KOMMEHTapueB, TOUEK 3peHusl, oOpa3oBaHus,
KYJIBTYPBI, UICKYCCTBA U JOCYTa B TEKCTOBOI, 3ByKOBOM, BU3Y-
aJIbHOM, ayAMOBU3YyaIbHOM UK MHOM (hopMe) U NTPUSIOXKEHUI,
HamnpaBJIeHHBIX HAa TO, YTOObI CONECTBOBATh MHTEPAKTUBHBIM
MacCOBBIM KOMMYHUKAIMSM (HallpuMep, B COITUAIbHBIX CETSIX)
WY APYTUM OCHOBAHHBIM Ha KOHTEHTE LIMPOKOMACIITAOHBIM
WHTEPAKTUBHBIM BUIAM NIESITETbHOCTH (HATIpUMep, OHIAiH-1-
rpam), MpU 3TOM COXpaHsis (BO BCEX ITUX CIIydasiX) penakiin-
OHHBII KOHTPOJIb WIN HAA30p HaI KOHTeHTOM. Jlaiee co3marth
MEMCTBEHHBIN MEXaHM3M Hal30pa B paMKax MOTPeOHOCTH B pe-
TYJIMPOBAHUY B OTHOIEHUM BCEX JIUII, TIPEIOCTABIISIONINX YC-
JIYTY WY TIPOAYKIIMIO B MEIWITHOM 9KOCUCTEME, TaK YTOOBI Ta-
PaHTUPOBATH MPABO JUILL UCKATh, MOJYYaTh U PACIIPOCTPAHSITh
MHOOPMAIIUIO, a TAKXKE PACTIPOCTPAHATh HA ITUX JIUIL IeCTBUE
COOTBETCTBYIOIIUX FAPAHTHUI, MO3BOJSIONIUX HE JOMYCTUTh
BMEIIATEIbCTBA, KOTOPOE MOXET OTPULIATEIbHO MOBIUSATH HA

T Cwm.: [DnexTponnblit pecypc] — Pexxum moctyma: URL:
https://www.coe.int/t/r/parliamentary_assembly/[russian_docu-
ments]/[2007]/%5BOct2007%5D/Res1577_rus.asp
(mata obpaienusi: 08.04.2019).

12 Cm.: Recommendation CM/Rec(2007)16 of the Commit-
tee of Ministers to member states on measures to promote the pub-
lic service value of the Internet [DnekTpoHHBIil pecypc| — Pexxum
nocryna: URL: http://www.coe.int/t/dgl/legalcooperation/eco-
nomiccrime/cybercrime/T-CY/T-CY_2008_CMrec0711_en.PDF
(marta obpamenus: 12.05.2018).
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rpasa, npeaycMoTpeHHble cT. 10 «CBo0Ooma BeIpakeHUsI MHE-
Hus1» EBporneiickoit KOHBEHIIMM O 3aIlMTe TTPaB YeI0BeKa U OC-
HOBHBIX CBO6OL , B TOM UHCJIE CUTYalluii, KOTOpbIE€ MOTYT IIpH-
BECTU K HEHYXXHOMY CaMOOTPaHUYEHUIO UJIU caMOLIeH3ype
KpOMeE TOTro, MIPUMEHSATh KPUTEPUU TIPU BbIPAOOTKE CTYIEH-
yatoro u auddepeHIMPOBAHHOIO MOAX0AA K JIMIAM, TTOa-
JAIOIIMM TIOJl HOBOE OIpee/ieHUue CPpeACTB MacCoBOit MH(MOP-
MalMU, ¢ Y4ETOM MX OCOOBIX (PYHKLIMIT B MEAUITHOM TpolLecce
U UX MOTEHIMAIbHOTO BIUSHUS U 3HAUYEHUSI ITPU 00ecrieYeHUM
WU YKPETJICHUH 3(DOEKTUBHOTO YIIPaBJICHUS B IeMOKpaTHUe-
CKOM OOIIIeCTBE.

TpaguuMOHHBIE CPENCTBA MaCCOBOI MH(MOPMALIMKY MHOLIA
Iy GJIMKYIOT Y€TKO MPOMUCAHHYIO PeIaKLIMOHHYIO IIOJUTUKY, HO
OHAa MOXET IPOSIBIISITHCS U BO BHYTPEHHUX MHCTPYKLIMSIX MU
KPUTEPUSIX OTOOPA MU 00pabOTKM (HarpuMep, MPOBEPKU WK
YTBEpKACHMS) KOHTeHTa. B HOBOII KOMMYHUKALIMOHHOM cpe-
Il penaKkIMOHHasl IOJTUTHKA MOXKET BbIPAXKaThCsl B 3asIBJICHUSIX
0 MOCTaBJICHHBIX 3a7a4aX I B CPOKaAX U YCIOBUSIX UCITOIb30-
BaHMSI (B KOTOPBIX MOTYT COIEPXKAThCS OYEHB MOAPOOHEBIE TTO-
JIOXKEHUSI O KOHTEHTE) WJIM XK€ MOXKET OBITh BhIpaxkeHa Heo(pu-
LIMAJIbHO B BUJE 00S3aTeIbCTBA COOIIONATh HEKME TTPUHIIUITHI
(HATIpUMeED, «CETEBOM ITUKET»).

OCOoOGEeHHOCTU TIPUHSATUS TPeOOBAHUM K COBpEMEHHbBIM
CMMU co cTopoHBI rocyapcTBa cBsi3aHbl ¢ MHTEpHETOM Kak
3JIEMEHTOM HOBBIX NUHMOPMAIIMOHHBIX 1 KOMMYHUKAIIMOH-
HBIX TEXHOJIOTUIA.

16 amnpens 2014 1. 6bi1a npuHsaTa Pekomenaaruss Komu-
teta MuHUCTpOB CoBeTta EBporsl rocynapcTBaM-ydacTHUKAM
Ne CM/Rec(2014)6 «PykoBOICTBO O ITpaBax 4ejI0BeKa [IJIsT MH-
TepHeT-noab3oBareneit» (Ipunsra 16.04.2014 . Ha 1197-Mm 3a-
CelaHuM 3aMeCTUTeIeii MUHUCTPOB) 15 , TIe Tos CBOOOI0# BbIpa-
JKEHUsI MHEHUM 1 HbOpPMaIMY TOHUMAETCS TTPaBO Ha MOUCK,
MOJy4YeHUE U pacnpocTpaHeHue UHGOPMAUUU U MHEHUI 10
BallleMy BbIOOpY 0e3 KaKoro-jimbo BMellaTebCTBa WK Oorpa-
Hu4eHuii. [1py aToM rpaxxaaHuH UMeeT MpaBo CBOOOIHO BbI-
paxkaTbh CBO€ MHEHUE OHJIaifH 1 TIpaBO Ha CBOOOMHBIN TOCTYIT
K MHGOPMAIMK, a TaKXKe K MHEHUSM U B3IISIIaM APYTUX JIUIL.
DTOo BKITIOYALET MOJIUTUYECKIE PEUH, B3NSl HA PEJTUTUIO, MHE-
HUST U CYyXIEHUsI, KOTOPBIE SIBJISTIOTCSI OJIarONPUSITHBIMU U He-
OCKOPOUTENbHBIMU, a TAaKXe Te, KOTOPble MOTYT OCKOPOUTD,
IIOKUPOBATH WIIA IPUINHUTH UHOE OECITOKONCTBO IPYTUM JI-
aM. Heo6xommmo Haaexxammm o6pa3oM YUUTHIBATh TPaBO Ha
noOpoe M ¥ TIpaBa UHBIX TPaXKIaH, BKIIOUasl MPAaBO Ha TaliHy
YacTHO Xu3HU. [0cynapcTBOM MOTYT ObITh HaJIOXKEHBI OTPaHU-
YEeHUsI Ha BICKA3bIBAHUSI U CY>XIE€HUSI, KOTOPbIE TPOBOLIMPYIOT
NMCKPUMUHALINIO, HEHABUCTb UJIH KECTOKOCTb. Takue orpaHu-
YEHUS JOJIKHBI OBITh 3aKOHHBIMU, TPUMEHSITHCSI B Y3KOM KOH-
TEKCTe M MOIeXaTh CyIeOHOMY ITepecMOTpY.

13 Cm.: KonBeHums o sammre TpaB YeJOBeKa U OCHOBHBIX CBO-
6ox (3akmouyeHa B r. Pume 04.11.1950 r.) Bmecte ¢ «IIpoTokoaom
[Ne 1]» (ITonmmucan B 1. [Tapuxe 20.03.1952 r.), «[Ipotokonom Ne 4
00 obecrieueHUM HEKOTOPBIX MPaB U CBOOO TOMUMO TeX, KOTOPbIe
yke BKJIIoueHbl B KoHBeHLMI0 U nepsbiit [Iporokosn k Heit» (IToa-
mucaH B T. Ctpacoypre 16.09.1963 1.), «I[1potokosom Ne 7» (ITox-
nucaH B . CtpacOypre 22.11.1984 1.)) // C3 P®. 2001. Ne 2, cT. 163.

4 Cm.: Recommendation CM/Rec(2011)7 of the Committee
of Ministers to member states on a new notion of media [Diex-
TpoHHBII pecypc| — Pexxum noctyna: URL: https://www.osce.org/
odihr/101403?download=true (mata obpamenus: 12.05.2018).

5 cm.: CIiC «KoncynsranrIlmocy.

JYUEHKO

B noxnane CoBeTy 1o mpaBam yenoseka'® CrennanbHbIi
nokinamuuk Copeta OOH 1o Bompocy 0 MOOIIPeHNH U 3aIlKUTe
npaBa Ha cBOOOIY MHEHUI U UX CBOOOIHOE BhIpaXXeHUE OTME-
YaeT, YTOo IO CYTH K MPpaBOMEPHBIM BUAaM MH(MOpMaLNU, KO-
TOpbIE MOTYT OBITb OTPaHUYEHBI, OTHOCUTCSI B YMCJIE TIPOYUX
KJieBeTa (JUIsl 3alUThI MpaB U penyTaluuu IPyTrux JUl] OT HEO-
0OOCHOBaHHBIX MOCATATEILCTB). BBUIY YHUKAJIBHBIX OCOOEHHO-
creii IHTepHeTa HOPMBI U OTPaHWYECHMUSI, KOTOPHIE MOTYT CUM-
TaTbCsl 3aKOHHBIMU U COPa3MePHBbIMU TTPUMEHUTEIBHO K Tpa-
NUIIMOHHBIM CpEICcTBAaM MaccoBoit MH¢popMalMu, 4acTo He
SIBJITIOTCSI TAKOBBIMM TTpuMeHUTeNIbHO K MHTepHety. [1pu pac-
MPOCTPpaHEHUHU CBEICHUIA, MOpOYAIMX PEIYTALIMIO JIULIA, C y4ye-
TOM BO3MOXHOCTHU MOTEPIEBILETr0 OCYLIECTBUTh CBOE MPaBo Ha
HEMEIJICHHBI OTBET IJIS YCTpaHEeHUS IPUIMHEHHOTO Bpeaa
BUJBI CAHKIMIA, KOTOPbIE MPUMEHSIIOTCS MIPU KJIeBeTe Oe3 KC-
noyib3oBaHust MUHTepHeTa, MOTYT OKa3aThCsl HEHYXXHBIMU WJIU
Hecopa3MepHBIMU.

B cBorw ouepenp, EBponeiickuit Cya oTMeyaeT, 4TO BO3-
MOXHOCTB BhIpaxkaTb CBOM B3IJISIAbI B MIHTepHeTe sIBisieTcs
OecrpeleaeHTHBIM CPEACTBOM OCYIIECTBICHUST CBOOOIBI BbI-
paxeHnust MHeHUs1. Kpome Toro, MHTEpHET BBIMOIHSIET BaX-
HYIO pOJIb B 00€CITIeYeHUN TOTO, YTOOBI OOIIECTBO TTOTYJaIO
00JIbIlIc HOBOCTEM, M B 00JIETYCHUM PACTIPOCTPAHEHUS UH-
¢dopmaLu BoooI1Ie 7.

I1pu 5TOM HEOOXOAMMO HE 3a0bIBaTh U 00 OMACHOCTU TPU-
YUHEHUs Bpela MatepuaaMu U uHgopMmaimeit B I/IHTepHGTClg.

JpyruMu cioBaMu, Hapsiay C IPEeUMYyIIecTBAMU OTHOCH-
TeJbHO ToyyeHust uHdopmauuu B MHTepHeTe, CyliecTBy-
10T U HEKOTOpbIe onacHOCTU. KieBeTHUYeCKue U Apyrue siBHO
TPOTUBOTIPABHBIE MAaTePUAJTbl, B TOM YUCJIE Pa3XUTaIONINe He-
HAaBUCTb U MPU3bIBAIOLIME K HACWJINIO, MOTYT PACIIPOCTPAHSITh-
csl, KaK HUKOT/a paHbliie, o BceMy MUPY OYKBaJIbHO 32 CEKYH-
Il ¥ TIOpOii ocTtaBathest B UHTepHeTe moctatouHo monro. Ha-
CTOsIIIIeE IeJI0 BOSHUKIIO Ha CTBIKE ATHUX JABYX MTPOTUBOPEUAIINX
JIPYT IPYTY pEATUd.

Kak 3ameuaer mpod. [Ix. bankuH, KOHTpOJIb Hall TEXHOJIO-
rMyecKoil MHGPaCTPYKTYpOii, Ha OCHOBE KOTOPOU OCYIIECTBIISI-
10TCs LM(MPOBbIE KOMMYHMKAILIUU, CO CTOPOHBI FOCY1apCTBEH-
HBIX ¥ HETOCYIapCTBEHHBIX PETYTUPYIOIINX OPTaHU3aLUI TTPU-
HHMMaeT Bce MeHee 3aMeTHbIe (hopMbl .

B cBoto ouepenn, EBpomneiickuit Cyn 3akiTiouaeT, 4To Tocy-
NapcTBa He BCErna OCYIIECTBISIIOT LIEH3Ypy HaMpsIMylo, HO, OKa-
3bIBasl JIaBJIEHWE Ha TeX, KTO KOHTPOIUPYET TEXHOJOTUIECKYIO
UHOPACTPYKTYpY (MHTEPHET-TIPOBAIEPOB U T.11.), U TIPUBJIE-
Kasi X K OTBETCTBEHHOCTH, OHU CO3[AI0T CUTYallMIO, B KOTOPO
CYyOBEKTOM IIeH3yphl HEM30eKHO CTAHOBSATCST YaCTHBIE JINTIA.

B mMexayHaponHoit mpakTuKe UCTONb3yeTcs cUcTeMa Tpa-
BOBOTO PEryJIupoBaHusl, KOTOPasi OCHOBAaHA Ha MOHSITUU (ak-
TU4Yeckoil ocenomieHHocTu (actual knowledge). Hopwmui,

16 Cum.: Report of the Special Rapporteur on the promotion and
protection of the right to freedom of opinion and expression. UNGA
HRC A/HRC/17/27. 16 May 2011 [DnexkTpoHHbIii pecypc| — Pexum
nocryna: URL: http://www2.ohchr.org/english/bodies/hrcouncil/
docs/17session/A.HRC.17.27_en.pdf (mata oopamenus: 12.05.2018).

17 Cm.: MocranosneHne EBporneiickoro Cyna 1o npaBaM ye-
noBeka oT 18.12.2012 r. mo meny «AxmeT MunnslpeiM nipotuB Typ-
mun» // CIIC «KoncyasrantILioc».

18 Cm.: MocranoBneHue EBpomneiickoro Cyna mo mpaBaM 4ejio-
Beka ot 05.05.2011 r. mo nmeny «Pemakius rasetsl “IIpaBoe neno”
u llrekens mpotus Ykpaunsl» // Tam xe.

19 Cm.: Balkin J. Old-School/New-School Speech Regulation //
Harvard Law Review. 2014. No 127. P. 2296.
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KJIEBETA — KATETOPU A OLLEHOYHBIX CYXAEHUN

[PEATOIaralone HeoOXOIUMOCTh BBITOJHUTL AKTUBHBIE Jeii-
CTBUs 110 NIPOCHOE 3aMHTEPECOBAHHBIX JIUL B OTHOLIEHUM
yaajJeHusI MaTepranaoB, MO3BOJISIOT U30eXaTh OTBETCTBEH-
HOCTHU CO CTOPOHBI YUaCTHUKOB, KOTOPbIE HAHOCAT YIIEPO.

B coBMecTHOM ocobom MHeHuU cyaeit EBponeiickoro
Cyna A. Ilaiio n H. Llouoplxlf{20 OTMEYaeTcs, UTO 3a MOoCe-
Hue 300 seT uaen GopMyaupoBaIuCh 3a A€HBIU, U ITO HU-
KOTIIa He CUMTAIOCH TOBOIOM TSI TOHVKEHUST YPOBHSI 3alU-
Thl CBOOO/IBI BBIPAXKEHUSI MHEHUSI BO BCEX OCTATbHBIX OTHO-
meHusx. [a3eTy wiam uanareisss HeJlb3sl yIpekaTb B TOM, UYTO
OHM TPEBPAIAIOT CPEACTBA MACCOBOI MHGOPMAIIUYN B KOM-
MepyecKyio opraHusauuio. Henb3st oxuaaTh, 4To Uaeu Hau-
HYT NosIBASThCA OecruiaTHo. Maeit He Oynet 6e3 moctaTou-
HOI (DMHAHCOBOM MOAMUTKYU, U3BJICYEHUE MPUOBLIN U KOM-
MEpUECKUIl XapakTep MeAUIHOTrO MPEATIPUSITHUS HE SIBISIOTCS
OCHOBAHUSIMU [IJIsI TTIOHUXXEHWST YPOBHS 3aIUTHI TIPECCHI.
HUubpopmaius ctout noporo, u ee 3¢ PpeKTuBHOE pacrnpo-
CTpaHeHUe — 3TO He mpocTo xo66u. [Tinardopma, koTopas
BOCIIPUHUMAETCSI KaK KOMMepUecKasi, a 3HaUYUT, MOIJIEKUT
0osiee CTPOroil OTBETCTBEHHOCTH, SIBJISIETCSI B TO XK€ BpeMs
T1aThOopMOil TSI paCIIUPEHHOTO WHTEPAKTUBHOTO 00CYXK-
NeHUs BOIMpoca, MPEACTaBSIONIEro MHTEpeC Al 00IIecTBa.

[TockoJIbKY HOBBIE TEXHOJOTUU HEPEIKO MTPEOI0TeBAIOT
caMble XUTPOYMHbBIE MPaBOBbIe Oapbepbl, TOCYAAPCTBY HEOO-
XOAMMO pa3padboTtarh 1udGepeHUMPOBAHHBII MOAXOMI B OT-
HomreHnu perynmupoBaHust CMU (¢ yueToM 0coObIX (PYyHKIIMIT
CMMU u ux moTeHIIMAJTbHOTO BIUSHMUSA).

B oTHOMIEHUN KaTCroOpuU «KJIEBETA» CIICAYCT O6paTI/ITb BHU-
MaHue (B TOM YMCJIC SaKOHOZ[aTGII}O) Ha pAnx 0OCTOSITENIbCTB.

Heo6xonmnmo oTanyaTh BEICKa3bIBAHNSI, OCHOBAHHBIE Ha
daxkTax, OT OLICHOYHBIX cy:kaeHuii. Hanndue ¢hakToB MOXeT
OBITH IIPOIAEMOHCTPUPOBAHO, B TO BpeEMSI KaK MCTUHHOCTD
OILICHOYHBIX CYXKIEHUI JoKa3aTh Helb3sd. HeBO3MOXKHO BBI-
MOJITHUTH TpeOOBaHKE O JOKA3bIBAHUM UCTUHHOCTH OLIEHOY-
HOTO CyXIeHMWsI, U ITogo0HOe TpeOOBaHMEe HAPYILIAET CaMy
cBOOOMY BhipaxkeHust MHeHUs1. [Tpu olleHKe BUHBI ydacTHUKA
YTOJIOBHOTO Tpoliecca He0OXoaMMo oOpallaTh BHUMaHKE Ha
ero mpoiieccyajabHble TapaHTUM. B yacTHOCTH, BaXXHO, YTO-
OBl CO CTOPOHBI TOCYIapCTBA YUaCTHUKY OblJIa TIpeaoCTaBlieHa
peaibHast BO3MOXHOCTD JOKa3aTh, YTO ISl €I0 YTBEPXKICHUIA
MMeJIMCh JOCTAaTOYHbIE (DaKTUYeCKKe 000CHOBaHMS L

OLICHOYHBIMU SIBJISIIOTCSI CYXKIEHUsI, KOTHA XyPHAIUCT
(aBTOp CTaTbM) OCYXIAeT ACHCTBUSI CTOPOHBI (I€I0BYIO MpaK-
TUKY KOMITAHUM ), HAXOISICh MO BIAUSTHUEM COOCTBEHHOTO
pa3oyapoBaHus .

[TosToMy TIpMBJIcUCHHE aBTOpPa K OTBETCTBEHHOCTU
3a TO, YTO OH COAEMCTBOBAJ PACIPOCTPAHEHMIO 3asiBjie-
HWIi, CICaHHBIX IPYIUM JHWIIOM B MHTEPBbIO (CTaThe),
CUJIBHO NeBaJbBUPYET BKJIAH IIPECCH B OOCYXIEHUE BO-
MPOCOB, MPENCTaBSIONIMX OOIECTBEHHbIN UHTEpPEC, U HE

20 Cm.: TlocraHoBIeHME EBponeiickoro Cyna 1o rnpaBam ye-
soBeka ot 16.06.2015 r. o geny «Komnanus “dendu AC” npotus
Dcronun» // CIC «Koncynsrantllmocs.

2l Cm.: TocTaHoBEHUE EBpomneiickoro Cyna no npaBam 4e-
sioBeka ot 14.10.2010 r. no geny «AHapyuiko nporus Poccuiickoii
Denepanun» // Tam xe.

22 Cwm.: TlocTaHoB e HUe Esporneiickoro Cyza no npasam 4eso-
Beka oT 02.02.2016 r. o aeny «BeHrepckast accoluaius mpoBaii-
JIepOB MHTEPHET-KOHTeHTa 1 KoMmmaHus Index.hu Zrt mpotus BeH-
rpun» // Tam xe.
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JOJI2KHO OCYLIECTBJIATBLCA, €CJIN IJId 3TOTO OTCYTCTBYIOT BC€-
CKNE OCHOBAHMA .

CreneHb 000CHOBAHHOCTH YTOJOBHOTO OOBUHEHUS TI0
KJIeBETe KOMIETEHTHBIM CyIOM €Ba JIU MOXET CPaBHUTbHCS
C TOM, KOTOPOIA MOJIKEH MPUIEPKUBATHCS KYPHAIUCT (aBTOP
CTaTbM) MPU BBIPAXXKEHUU CBOETO MHEHMUSI 110 BOTIPOCY, Mpe-
CTaBJISIIONIIEMY OOIIECTBEHHBII MHTEPEC, TTOCKOJIbKY KPUTE-
puu, IpUMeHsIeMble TIPU OlleHKe YbUX-TMO0 MHEHUI (B TOM
Yyyclie MOJUTUYECKNX) B IJTAaHE MOPaJI, CYLIECTBEHHO OTJIM -
YaloTCs OT TeX, KOTOPbIe TPeOYIOTCS MJIs yCTaHOBIeHUS hak-
Ta MPEeCTYIUIEHUs 110 YrojloBHOMY npaBy. [IpoueccyanbHble
rapaHTHUU, MPeIOCTaBIsIeMble YIaCTHUKAM B paMKaXx yroJioB-
HOTO MPOU3BOJACTBA, HEOOXOAUMO YUUTHIBATH CPEIU TTPOUUX
MPU OLIEHKE COPa3MepHOCTH BMeEIIaTeIbCTBA CO CTOPOHBI TO-
cynapcTBa, CyaeOHbBIX OPTAHOB.

ITo3TOMY KaTeropusi KieBeThl B yTOJOBHOM TMIOCKOCTHU
SIBJISIETCSI HEIOCTATOYHO OIPEAeICHHOM, MTOCKOIbKY OHa
60JIbIlIe HOCUT CYOBEKTUBHOE OLICHOUHOE CcyxXaeHue. Kpo-
M€ TOT0, 0COOEHHOCTH JaHHOTO IMOHSATUS OJIMXKE K BOIIPOCY
0 3alllUTe YeCTU, TOCTOMHCTBA, KOTOPHIii, B CBOIO OYepelb,
HOCUT I'PaXXIAaHCKHUIA, a He YTOJIOBHBIN XapaKTep.
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